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the reasons cited by the owner or oper-
ator are adequate to support the re-
quest.

(iv) When an individual NPDES per-
mit is issued to an owner or operator
otherwise subject to a general NPDES
permit, the applicability of the general
permit to the individual NPDES per-
mittee is automatically terminated on
the effective date of the individual per-
mit.

(v) A source excluded from a general
permit solely because it already has an
individual permit may request that the
individual permit be revoked, and that
it be covered by the general permit.
Upon revocation of the individual per-
mit, the general permit shall apply to
the source.

(c) Offshore oil and gas facilities (Not
applicable to State programs). (1) The
Regional Administrator shall, except
as provided below, issue general per-
mits covering discharges from offshore
oil and gas exploration and production
facilities within the Region’s jurisdic-
tion. Where the offshore area includes
areas, such as areas of biological con-
cern, for which separate permit condi-
tions are required, the Regional Ad-
ministrator may issue separate general
permits, individual permits, or both.
The reason for separate general per-
mits or individual permits shall be set
forth in the appropriate fact sheets or
statements of basis. Any statement of
basis or fact sheet for a draft permit
shall include the Regional Administra-
tor’s tentative determination as to
whether the permit applies to ‘‘new
sources,” ‘‘new dischargers,” or exist-
ing sources and the reasons for this de-
termination, and the Regional Admin-
istrator’s proposals as to areas of bio-
logical concern subject either to sepa-
rate individual or general permits. For
Federally leased lands, the general per-
mit area should generally be no less ex-
tensive than the lease sale area defined
by the Department of the Interior.

(2) Any interested person, including
any prospective permittee, may peti-
tion the Regional Administrator to
issue a general permit. Unless the Re-
gional Administrator determines under
paragraph (c)(1) of this section that no
general permit is appropriate, he shall
promptly provide a project decision
schedule covering the issuance of the
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general permit or permits for any lease
sale area for which the Department of
the Interior has published a draft envi-
ronmental impact statement. The
project decision schedule shall meet
the requirements of §124.3(g), and shall
include a schedule providing for the
issuance of the final general permit or
permits not later than the date of the
final notice of sale projected by the De-
partment of the Interior or six months
after the date of the request, whichever
is later. The Regional Administrator
may, at his discretion, issue a project
decision schedule for offshore oil and
gas facilities in the territorial seas.

(3) Nothing in this paragraph (c) shall
affect the authority of the Regional
Administrator to require an individual
permit under §122.28(b)(3)(1) (A)
through (G).

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))

[48 FR 14153, Apr. 1, 1983, as amended at 48
FR 39619, Sept. 1, 1983; 49 FR 38048, Sept. 26,
1984; 50 FR 6940, Feb. 19, 1985; 54 FR 18782,
May 2, 1989; 55 FR 48072, Nov. 16, 1990; 57 FR
11412 and 11413, Apr. 2, 1992; 64 FR 68841, Dec.
8, 1999; 656 FR 30908, May 15, 2000; 68 FR 7268,
Feb. 12, 2003; 73 FR 70483, Nov. 20, 2008]

§122.29 New sources and new dis-
chargers.

(a) Definitions. (1) New source and new
discharger are defined in §122.2. [See
Note 2.]

(2) Source means any building, struc-
ture, facility, or installation from
which there is or may be a discharge of
pollutants.

(3) Existing source means any source
which is not a new source or a new dis-
charger.

(4) Site is defined in §122.2;

(5) Facilities or equipment means build-
ings, structures, process or production
equipment or machinery which form a
permanent part of the new source and
which will be used in its operation, if
these facilities or equipment are of
such value as to represent a substan-
tial commitment to construct. It ex-
cludes facilities or equipment used in
connection with feasibility, engineer-
ing, and design studies regarding the
source or water pollution treatment for
the source.
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(b) Criteria for mew source determina-
tion. (1) Except as otherwise provided
in an applicable new source perform-
ance standard, a source is a ‘‘new
source’ if it meets the definition of
“new source’ in §122.2, and

(i) It is constructed at a site at which
no other source is located; or

(ii) It totally replaces the process or
production equipment that causes the
discharge of pollutants at an existing
source; or

(iii) Its processes are substantially
independent of an existing source at
the same site. In determining whether
these processes are substantially inde-
pendent, the Director shall consider
such factors as the extent to which the
new facility is integrated with the ex-
isting plant; and the extent to which
the new facility is engaged in the same
general type of activity as the existing
source.

(2) A source meeting the require-
ments of paragraphs (b)(1) (i), (ii), or
(iii) of this section is a new source only
if a new source performance standard is
independently applicable to it. If there
is no such independently applicable
standard, the source is a new dis-
charger. See §122.2.

(3) Construction on a site at which an
existing source is located results in a
modification subject to §122.62 rather
than a new source (or a new discharger)
if the construction does not create a
new building, structure, facility, or in-
stallation meeting the criteria of para-
graph (b)(1) (ii) or (iii) of this section
but otherwise alters, replaces, or adds
to existing process or production equip-
ment.

(4) Construction of a new source as
defined under §122.2 has commenced if
the owner or operator has:

(1) Begun, or caused to begin as part
of a continuous on-site construction
program:

(A) Any placement, assembly, or in-
stallation of facilities or equipment; or

(B) Significant site preparation work
including clearing, excavation or re-
moval of existing buildings, structures,
or facilities which is necessary for the
placement, assembly, or installation of
new source facilities or equipment; or

(ii) Entered into a binding contrac-
tual obligation for the purchase of fa-
cilities or equipment which are in-
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tended to be used in its operation with
a reasonable time. Options to purchase
or contracts which can be terminated
or modified without substantial loss,
and contracts for feasibility engineer-
ing, and design studies do not con-
stitute a contractual obligation under
the paragraph.

(c) Requirement for an environmental
impact statement. (1) The issuance of an
NPDES permit to new source:

(i) By EPA may be a major Federal
action significantly affecting the qual-
ity of the human environment within
the meaning of the National Environ-
mental Policy Act of 1969 (NEPA), 33
U.S.C. 4321 et seq. and is subject to the
environmental review provisions of
NEPA as set out in 40 CFR part 6, sub-
part F. EPA will determine whether an
Environmental Impact Statement
(EIS) is required under §122.21(1) (spe-
cial provisions for applications from
new sources) and 40 CFR part 6, subpart
F;

(ii) By an NPDES approved State is
not a Federal action and therefore does
not require EPA to conduct an environ-
mental review.

(2) An EIS prepared under this para-
graph shall include a recommendation
either to issue or deny the permit.

(i) If the recommendation is to deny
the permit, the final EIS shall contain
the reasons for the recommendation
and list those measures, if any, which
the applicant could take to cause the
recommendation to be changed;

(ii) If the recommendation is to issue
the permit, the final EIS shall rec-
ommend the actions, if any, which the
permittee should take to prevent or
minimize any adverse environmental
impacts;

(3) The Regional Administrator, to
the extent allowed by law, shall issue,
condition (other than imposing effluent
limitations), or deny the new source
NPDES permit following a complete
evaluation of any significant beneficial
and adverse impacts of the proposed ac-
tion and a review of the recommenda-
tions contained in the EIS or finding of
no significant impact.

(d) Effect of compliance with new
source performance standards. (The pro-
visions of this paragraph do not apply
to existing sources which modify their
pollution control facilities or construct
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new pollution control facilities and
achieve performance standards, but
which are neither new sources or new
dischargers or otherwise do not meet
the requirements of this paragraph.)

(1) Except as provided in paragraph
(d)(2) of this section, any new dis-
charger, the construction of which
commenced after October 18, 1972, or
new source which meets the applicable
promulgated new source performance
standards before the commencement of
discharge, may not be subject to any
more stringent new source performance
standards or to any more stringent
technology-based standards under sec-
tion 301(b)(2) of CWA for the soonest
ending of the following periods:

(i) Ten years from the date that con-
struction is completed;

(ii) Ten years from the date the
source begins to discharge process or
other nonconstruction related waste-
water; or

(iii) The period of depreciation or
amortization of the facility for the pur-
poses of section 167 or 169 (or both) of
the Internal Revenue Code of 1954.

(2) The protection from more strin-
gent standards of performance afforded
by paragraph (d)(1) of this section does
not apply to:

(i) Additional or more stringent per-
mit conditions which are not tech-
nology based; for example, conditions
based on water quality standards, or
toxic effluent standards or prohibitions
under section 307(a) of CWA; or

(ii) Additional permit conditions in
accordance with §125.3 controlling
toxic pollutants or hazardous sub-
stances which are not controlled by
new source performance standards.
This includes permit conditions con-
trolling pollutants other than those
identified as toxic pollutants or haz-
ardous substances when control of
these pollutants has been specifically
identified as the method to control the
toxic pollutants or hazardous sub-
stances.

(3) When an NPDES permit issued to
a source with a ‘‘protection period”
under paragraph (d)(1) of this section
will expire on or after the expiration of
the protection period, that permit shall
require the owner or operator of the
source to comply with the require-
ments of section 301 and any other then
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applicable requirements of CWA imme-
diately upon the expiration of the pro-
tection period. No additional period for
achieving compliance with these re-
quirements may be allowed except
when necessary to achieve compliance
with requirements promulgated less
than 3 years before the expiration of
the protection period.

(4) The owner or operator of a new
source, a new discharger which com-
menced discharge after August 13, 1979,
or a recommencing discharger shall in-
stall and have in operating condition,
and shall ‘‘start-up’ all pollution con-
trol equipment required to meet the
conditions of its permits before begin-
ning to discharge. Within the shortest
feasible time (not to exceed 90 days),
the owner or operator must meet all
permit conditions. The requirements of
this paragraph do not apply if the
owner or operator is issued a permit
containing a compliance schedule
under §122.47(a)(2).

(5) After the effective date of new
source performance standards, it shall
be unlawful for any owner or operator
of any new source to operate the source
in violation of those standards applica-
ble to the source.

[48 FR 14153, Apr. 1, 1983, as amended at 49
FR 38048, Sept. 26, 1984; 50 FR 4514, Jan. 31,
1985; 50 FR 6941, Feb. 19, 1985; 656 FR 30908,
May 15, 2000]

§122.30 What are the objectives of the
storm water regulations for small
MS4s?

(a) Sections 122.30 through 122.37 are
written in a ‘‘readable regulation’ for-
mat that includes both rule require-
ments and EPA guidance that is not le-
gally binding. EPA has clearly distin-
guished 1its recommended guidance
from the rule requirements by putting
the guidance in a separate paragraph
headed by the word ‘‘guidance’.

(b) Under the statutory mandate in
section 402(p)(6) of the Clean Water
Act, the purpose of this portion of the
storm water program is to designate
additional sources that need to be reg-
ulated to protect water quality and to
establish a comprehensive storm water
program to regulate these sources. (Be-
cause the storm water program is part
of the National Pollutant Discharge
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